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 1.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON MOTION TO REINSTATE JURY IN REED VS. SCHULER 
FILED BY HERB SCHULER, MARLENE SCHULER 
* TENTATIVE RULING: * 
 
On December 12, 2018, the court stayed this action pending resolution of the criminal case 
against plaintiff. Trial in the criminal matter is now set for November 2, 2020. The court 
continues these matters to January 13, 2021. If the criminal case has been resolved, the court 
will consider the motions on that date. If the matter is still unresolved, the court will again 
provide a future date. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON MOTION TO REOPEN DISCOVERY 
FILED BY MARLENE SCHULER, HERB SCHULER 
* TENTATIVE RULING: * 
 
See Line 1. 
 

  

 3.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON MOTION TO SET ASIDE REPORT OF REFEREE & ORDERS 
FILED BY WILLIAM J. REED 
* TENTATIVE RULING: * 
 
See Line 1. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-00627 
CASE NAME: TAWNISHA JACKSON VS. BLANCA CABRERAS 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. Plaintiff to provide orders in conformity with the papers. 
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 5.  TIME:  9:00   CASE#: MSC19-00191 
CASE NAME: REGINA ENTERPRISES VS. WILLOW PASS ONE LLC 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY REGINA ENTERPRISES 
* TENTATIVE RULING: * 
 
Before the Court is a motion for leave to file a first amended complaint filed by Plaintiff and 
Cross-Defendant Regina Enterprises. Plaintiff seeks to amend its complaint to add a cause of 
action for fraud against Defendant Willow Pass One LLC, to substitute David Feng as DOE one, 
and to add a claim for punitive damages against Willow Pass One and David Feng. Plaintiff 
moves pursuant to Code of Civil Procedure § 473 and 576, and Rule 3.1324 of the California 
Rules of Court. 
 
Defendant and Cross Complainant Willow Pass One opposes the motion on the grounds of 

undue delay and prejudice, the grounds that the proposed First Amended Complaint is “subject 

to demurrer,” and the grounds that there is no basis for personal liability against David Feng.  

For the reasons described further below, the motion for leave to amend is granted. 

Analysis 

A trial court has discretion to allow amendment of any pleading at any stage of the proceedings. 
Sullivan v. City of Sacramento (1987) 190 Cal.App.3d 1070, 1081 (policy of “great liberality” in 
permitting amendments to pleadings at any stage of the proceedings). Regardless of the stage 
of the proceeding, trial courts are to liberally permit such amendments, provided there is no 
statute of limitations concern, nor any prejudice to the opposing party, such as delay in trial, loss 
of critical evidence, or added costs of preparation. Hirsa v. Superior Court (1981) 118 
Cal.App.3d 486, 489-490. 

Defendant’s prejudice argument appears to be directed toward what it considers to be 

substantive deficiencies in Plaintiff’s proposed fraud cause of action. That argument is not a 

basis for denying the motion to amend; it is more properly the subject of a demurrer. The same 

is true of Defendant’s argument that Plaintiff has not alleged the factual basis of its cause of 

action for promissory fraud nor pled it with the requisite specificity. (Opp. at 9:15-17.) 

Defendant’s argument with respect to alter ego allegations (Opp. at 10:2-5) is also directed at 

the substance of the proposed amendments and not a basis to deny the motion.  

Defendant has not demonstrated any prejudice as a result of the proposed amendment.  

The motion is granted. Plaintiff’s First Amended Complaint shall be filed within 10 days of 

this hearing. 
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 6.  TIME:  9:00   CASE#: MSC19-00985 
CASE NAME: FIRE INSURANCE EXCHANGE VS. TERECITA GILLFOSTER 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY TERECITA GILLFOSTER, RUBEN FRIAS 
* TENTATIVE RULING: * 
 

 The motion to set aside the default as to defendant Gillifoster is granted on the condition 

that CSAA “assume control and management” of the defense of this lawsuit.  (See Clemmer v. 

Hartford Ins. Co. (1978) 22 Cal.3d 865, 885.)  The motion to set aside the default as to 

defendant Frias is denied, because the motion has not been brought within the six-month 

deadline set by CCP § 473 (b.)    

This is a subrogation action.  Plaintiff, Fire Insurance Exchange, filed the action 
to recover in excess of $229,000 it paid when its insured’s home was damaged, allegedly 
through the negligence of the insured’s tenants and CSAA insureds, Terecita Gillifoster and 
Ruben Frias. 

 
Plaintiff filed the action on May 15, 2019.  The default of Foster was entered on 

August 2, 2019 and of Gillifoster on April 8, 2020.   

“The court may, upon any terms as may be just, relieve a party or his or her legal 
representative from a judgment, dismissal, order, or other proceeding taken against him or her 
through his or her mistake, inadvertence, surprise, or excusable neglect. Application for this 
relief shall . . . be made within a reasonable time, in no case exceeding six months, after the 
judgment, dismissal, order, or proceeding was taken.”  (CCP § 473 (b) (emphasis added.)) 

An insurance company qualifies as a “legal representative” of a party under section 
473 (b).  (Clemmer, supra.)  No authority has been cited regarding whose neglect is pertinent 
when the motion for relief is brought a legal representative:  the party’s or the legal 
representative’s.  Logically, it could be the legal representative’s.  (See Sunseri v. Camperos 
Del Valle Stables, Inc. (1986) 185 Cal.App.3d 559,561 (upholding trial court’s denial of relief 
because insurer’s conscious refusal to defend meant the default could not have been entered 
as a result of its neglect.).) 

Therefore, the evidence CSAA has submitted is sufficient to warrant relief.  While it has 
not submitted any declarations from its insureds regarding why they took so long to forward the 
summons and complaint, it has submitted the declaration of its attorney that he moved to vacate 
the defaults promptly once they did.  (See Jade K. v. Viguri (1989) 210 Cal.App.3d 1459, 1470.)  
The court accordingly vacates the default as to defendant Gillifoster.   

The court lacks the authority to vacate the default as to defendant Foster under section 
473 (b), however, because CSAA did not bring this motion until July 3, 2020, more than six 
months after Foster’s default was entered on August 2, 2019.  (See Stevenson v. Turner (1979) 
94 Cal.App.3d 315, 318.)   

CSAA may be attempting to get around the six-month deadline set by CCP § 473 (b) by 
relying on CCP § 473.5, which has a six-month deadline as well, but one that does not run until 
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service of a notice that a default has been entered.  However, CCP § 473.5 is inapplicable for 
several reasons.  First, it applies only when a defendant was not personally served.  (See 8 
Witkin, California Procedure (5th Ed. 2008), Attack on Judgment in Trial Court, § 210, p. 816-817 
(tracing section 473.5 to former section 473a) and Koski v. U-Haul Co. (1963) 212 Cal.App.2d 
640, 643 (holding that relief was available under section 473a only where the defendant was not 
personally served).  The proof of service here states that Frias was personally served. 

Second, unlike section 473 (b), section 473.5 does not state that the motion can be 
brought by a party’s representative.  Thus, even if section 473.5 were applicable here, Frias, 
not CSAA, would have to prove that Frias did not receive actual notice, and Frias has not 
submitted a declaration to that effect.  CSAA has not cited any authority that it is entitled to 
move for relief from the default under section 473.5 or, in doing so, to rely solely on the 
declaration of its own “litigation specialist,” Paul Stevens. 

The denial of the motion as to defendant Frias is without prejudice to CSAA’s right to 
seek relief on his behalf on some other basis.  Further, the court encourages plaintiff to simply 
stipulate to an order vacating the default as to Frias if indeed Frias needs to remain a party to 
resolve this lawsuit. 

 

  

 7.  TIME:  9:00   CASE#: MSC19-01165 
CASE NAME: BARLIE VS. ARTHUR J. GALLAGHER 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY 
FILED BY LILLIAN BARLIE 
* TENTATIVE RULING: * 
 
Continued pursuant to stipulation of parties to October 21, 2020 at 9:00 am. 
 

  

 8.  TIME:  9:00   CASE#: MSC19-01249 
CASE NAME: CHACON VS. ZHOU 
HEARING ON MOTION TO ENFORCE SETTLEMENT 
FILED BY RACHELLE CHACON 
* TENTATIVE RULING: * 
 
Continued pursuant to stipulation of parties to October 14, 2020 at 9:00 a.m. 
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 9.  TIME:  9:00   CASE#: MSC19-02415 
CASE NAME: TSUI VS. DIABLO NEPHROLOGY 
HEARING ON MOTION FOR ORDERS COMPELLING DISCOVERY RESPONSES 
FILED BY CYNTHIA TSUI M.D. 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel answers to form interrogatories, special interrogatories and 
document demands is granted.  
 
Plaintiff properly mailed the discovery to defense counsel’s office on January 21, 2020. Having 
received no responses, plaintiff’s counsel sent a March 3 email, attaching the discovery, asking 
if there was a “glitch.” On March 10, defense counsel responded that he never received the 
discovery but would promptly reply. Despite numerous follow up inquires by plaintiff and 
reassurances by the defense that responses were forthcoming, defense counsel has still not 
provided discovery, though he once again promises responses before the hearing. 
 
Defense counsel opposes the motion contending that the discovery was never properly served. 
He is incorrect. Service by mail on his office was proper. His contention that he never received it 
does not invalidate the service. Moreover, he repeatedly promised to answer so is now 
estopped from complaining about the initial service.  
 
Luckily for defense counsel, plaintiff’s counsel did not request sanctions. The discovery must be 
answered without objection within 10 days of this hearing. 

 

  

10.  TIME:  9:00   CASE#: MSC19-02627 
CASE NAME: CHICAGO TITLE INSURANCE VS. GARCIA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY GARRETT THOMAS GARCIA, MIA LEE ULERY 
* TENTATIVE RULING: * 
 
 The hearing is continued by the Court to October 28, 2020, at 9:00 a.m., 

in Department 21.  The hearing cannot be continued to an earlier date due to calendar 

considerations. 

The Court requests a supplemental brief from each side on the following issues.  

These briefs shall be filed and served on or before October 7, 2020.  The parties may file and 

serve responses to the supplemental briefs on or before October 14, 2020. 

 1.  The Court requests that plaintiff provide the Court with a redlined copy of the First 

Amended Complaint.  This redlined copy shall show all amendments to the original Complaint 

in the following manner: deleted language shall be shown in ‘strike-through’ text, and added 

language shall be shown in shaded, bold, or underlined text.  The Court requests that plaintiff 

provide, in its supplemental brief, a short and focused argument concerning why the highlighted 

amendments adequately address the concerns stated in the Court’s ruling on the demurrer to 
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the original Complaint.  Plaintiff need not address the adequacy of plaintiff’s assignment 

allegations. 

 2.  The Court advises the parties that, sua sponte, the Court will reconsider its ruling on 

the demurrer to the original Complaint.  (See, Brown, Winfield & Canzoneri, Inc. v. Superior 

Court (2010) 47 Cal.4th 1233, 1249-50.)  This reconsideration will include, but may not be 

limited to, the issue of whether the original Complaint adequately alleged the kind of “mistake” 

that would justify asserting an unjust enrichment cause of action against defendants. 

 In their supplemental briefs, the parties shall not repeat the arguments and authorities 

already set forth in their earlier briefs.  The supplemental briefs shall be limited to any new 

arguments the parties may wish to make, and any new authorities they may wish to cite, 

in support of or in opposition to the previous ruling. 

 3.  The Court requests supplemental briefing on the issue of whether defendant Garrett 

Garcia and defendant Mia Ulery are in the same position with regard to the unjust enrichment 

allegations.  The Court’s understanding is that Ms. Ulery did not sign any escrow documents, 

and did not otherwise make any representations to the purchaser or to plaintiff concerning the 

subject home equity line of credit (“HELOC”). 

 4.  The Court requests supplemental briefing on the question of whether allowing 

an unjust enrichment claim, under the circumstances alleged in the First Amended Complaint, 

would sanction an ‘end run’ around the statute of limitations for making a claim against 

a probate estate.  Why was not plaintiff’s sole remedy a timely claim against the probate 

estate that sold the subject residence to the purchaser?  Defendants were not the sellers of 

the residence. 

 5.  Restitution is an equitable remedy.  The Court requests supplemental briefing on the 

question of how it would be equitable to shift the liability for ensuring clear title from plaintiff title 

company, which charged a premium for that service, to defendants, who did not.  Plaintiff’s 

officers are experts in the field of ensuring clear title, and they knew that the deed of trust 

securing the HELOC was a lien of record before they closed escrow; the deed of trust was listed 

as an encumbrance in the preliminary title report. 

 In this regard, the Court is particularly troubled by the following allegations.  Plaintiff’s 

escrow department prepared a request to close the subject HELOC, which it asked defendant 

Garcia to sign, and plaintiff then sent the request to the HELOC beneficiary.  (FAC, ¶ 23.)  

But plaintiff did not wait for a response from the beneficiary before closing escrow.  Instead, 

plaintiff closed escrow the very next day.  (FAC, ¶¶ 24-25.)  Thus plaintiff, the expert in title 

matters, purported to be ‘relying on‘ the representations of defendant Garcia, a lay person, 

concerning whether the HELOC deed of trust should still be deemed an encumbrance.  

(FAC, ¶¶ 24-26.)  Why instead was not defendant Garcia entitled to rely on plaintiff’s implied 

representation that whatever documents Mr. Garcia had signed, at plaintiff’s request, were 

sufficient to clear the encumbrance? 
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 The Court’s preliminary assessment is that plaintiff is attempting to make defendants a 

scapegoat for plaintiff’s own carelessness in issuing a title insurance policy for the subject 

residence on a date when the HELOC deed of trust was still an encumbrance of record.  

The Court is not yet persuaded that it would be equitable to relieve plaintiff of the burden of its 

own error in this regard. 

 In sum, plaintiff is a profit-making entity that charged a premium for ensuring good title, 
as well as escrow fees for handling the escrow.  On the other hand, defendants’ primary 
relationship to the subject transaction was in their role as the bereaved beneficiaries of a 
deceased parent — beneficiaries who are now being sued years after they had every reason 
to believe that their father’s probate estate was closed and settled.  The equities would seem to 
favor defendants.  Nevertheless, the Court will keep an open mind, and will review the 
supplemental briefs carefully and dispassionately. 

 

  

11.  TIME:  9:00   CASE#: MSC20-00577 
CASE NAME: HANCOCK VS. WEDGEWOOD 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CATAMOUNT PROPERTIES 2018, LLC, WEDGEWOOD, LLC 
* TENTATIVE RULING: * 
 

Before the Court is Defendant Wedgewood aka Catamount Properties 2018, LLC’s unopposed 

Demurrer to Plaintiff Anne Hancock’s First Amended Complaint for “theft.” Defendant demurs 

pursuant to Code of Civil Procedure § 430.10(e) on the grounds that Plaintiff has failed to state 

a cause of action. 

For the following reasons, the Demurrer is granted, without leave to amend. 

Request for Judicial Notice 

Defendant’s unopposed request for Judicial Notice is granted. (Evid. Code §§ 452, 453.) 

Factual and Procedural Background 

Plaintiff formerly held title to the real property known as 4400 Galileo Drive, Antioch, CA 94509 

against which she borrowed $215,000.00 from Fremont Bank, secured by a Deed of Trust 

against the property. (RJN Ex. 1.) Plaintiff defaulted on her loan, as memorialized in a Notice of 

Default recorded on November 4, 2019. (RJN Ex. 3.) A Notice of Trustee’s Sale was recorded 

against the property on February 6, 2020. (RJN Ex. 4.) Defendant purchased the Property at the 

trustee’s sale on February 26, 2020 for $413,000. (RJN Ex. 5.) A Trustee’s Deed Upon Sale 

was recorded on March 11, 2020. 

Plaintiff filed her original complaint on March 30, 2020. Defendant demurred to that Complaint 

and Plaintiff filed but did not serve a request to dismiss that demurrer. The Court sustained that 

Demurrer on the grounds that the Complaint did not specify any cause of action against the 

Defendant nor did it allege any acts by Defendant which would support a cause of action.  
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Plaintiff filed her First Amended Complaint on August 13, 2020. Defendant filed the instant 

Demurrer on August 18, 2020. Plaintiff has not filed an Opposition. 

Analysis 

Plaintiff alleges in her FAC that she “states a cause of action of Theft by Defendants.” 

She states that Defendant “conspired with the other Defendants’ to purchase Plaintiffs’ home 

knowing that the Plaintiffs’ home was Fully Reconveyed and has a report of stolen instruments 

and were communicated to the Defendants by the Plaintiff.” (FAC at 2:8-11.) She also alleges 

that “[t]he Defendant purchased Plaintiffs’ property as an Investment Company and have 

caused the action of Theft for property that already belongs to the Plaintiff.” (Id. at 2:11-13.) 

Plaintiff has not alleged facts sufficient to state a cause of action against Defendant. There is no 

civil cause of action for “theft.” To the extent that Plaintiff intends to state a cause of action for 

conversion, she has failed to allege facts sufficient to state that cause of action as well.  

“Conversion is the wrongful exercise of dominion over the property of another. The elements of 

a conversion claim are: (1) the plaintiff's ownership or right to possession of the property; (2) the 

defendant's conversion by a wrongful act or disposition of property rights; and (3) damages… .” 

(Hodges v. County of Placer (2019) 41 Cal.App.5th 537, 551.) Plaintiff has not alleged facts in 

the FAC sufficient to state a cause of action for conversion against Defendant. 

Finally, Defendant is a bona fide purchaser for value. “[A] bona fide purchaser for value who 

acquires his interest in real property without notice of another’s asserted rights in the property 

takes the property free of such unknown rights.” (Melendrez v. D&I, Inv., Inc. (2005) 127 

Cal.App.4th 1238, 1251.) Defendant purchased the property at a trustee’s sale on February 26, 

2020 and there are no allegations that Defendant took title in bad faith or with notice of any 

asserted claims by Plaintiff. The Court also notes that Fremont Bank successfully demurred to 

Plaintiff’s complaint against it for deceit and concealment with respect to her Loan. (RJN Ex. 6.) 

To the extent any claims against Defendant are predicated on her claims against Fremont Bank, 

those have already been adjudicated. 

Plaintiff has once again filed documents provided documents to the court without serving the 

opposing party. As the court has explained, it is directed not to consider such ex parte matters. 

Even if the court were to consider it, plaintiff’s request for an indefinite continuance because 

defendant has allegedly filed “another hearing at a different Courthouse against the Plaintiff” is 

insufficient to save the action. Whether or not defendant has sued plaintiff elsewhere would not 

alter the conclusion that plaintiff has failed to state a claim in this matter. 

The unopposed Demurrer is granted, without leave to amend. 
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12.  TIME:  9:00   CASE#: MSC20-00705 
CASE NAME: CCC VS. ROBSON 
HEARING ON MOTION FOR PREJUDGMENT POSSESSION & CERT. OF INFO. 
FILED BY CONTRA COSTA COUNTY, 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for prejudgment possession and for certification is granted. The court will sign 
the order provided. Plaintiff may contact the court clerk to pick up the signed order and then file 
it in the clerk’s office. The department is unable to file and serve the order. 

 

  

13.  TIME:  9:00   CASE#: MSN20-1167 
CASE NAME: YU VS. GRAHAM COUNTY LAND COMPANY 
HEARING ON PETITION TO APPROVE COMPROMISE OF DISPUTED MINOR’S CLAIM 
FILED BY DAVID YU 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. The court will sign the orders provided. The court 
appreciates counsel’s tabbing of the exhibits. 

 

 

 


